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JUSTICE WILL PREVAIL (WITH A LITTLE HELP FROM HER
FRIENDS): PRO BONO IN UTAH
STEVEN B. SCUDDER*

The Utah State Bar wants more lawyers to work for free. The state's
7,000 lawyers are encouraged to perform fifty hours offree, or pro bono,
work each year, but fewer than a third are reporting it when they
annually renew licenses. "It's not discouraging, but it's not
encouraging," said Brooke Bruno, the bar's pro bono coordinator. The
state bar this fall will create a committee, the Utah Access to Justice
Council, to study free legal work as well as other issues. "We want to
better define the role of pro bono work," bar spokesman Toby Brown
said. The American Bar Association recommended Utah set up a group
to oversee efforts up and down the state. ,,1
I. INTRODUCTION

The Utah State Bar's decision to create the Access to Justice Council speaks
volumes about the bar's understanding of the need to change the dynamics of pro
bono in Utah. In this author's twenty-two plus years of work in the pro bono field,
there has always been somewhat of a glass half empty/glass half full phenomenon
at play when evaluating the state of volunteer lawyer involvement in meeting the
legal needs of the poor. This is not a reflection on the number or percentage of
lawyers doing pro bono work. Nor is it a suggestion that there have not been
significant steps forward in the pro bono movement. There have been, in fact,
important advancements.
Pro bono is much more fully integrated into the overall legal services delivery
system than it was a quarter century ago, and there have been noticeable
improvements in the quality and scope of programs. Law firms and law schools

* Committee Counsel, ABA Standing Committee on Pro Bono and Public Service.
The author acknowledges the work of Debbie Segal of Kilpatrick & Stockton in Atlanta,
Georgia who co-wrote Pro Bono: No Longer Random Acts of Kindness that was excerpted
in the Management Information Exchange Journal. Debbie Segal & Steven Scudder, Pro
Bono: No Longer Random Acts of Kindness, MGMT. INFO. EXCHANGE J., Spring 2005, at
36. Portions of that article are replicated here. Also, the author is grateful for the report
drafts submitted by Jane Gill Kellenberger and Jesse Gaines who participated with him on
an ABA Center for Pro Bono consulting visit to Utah in 2005. The author expresses his
gratitude to Marilyn Smith, the principal drafter of the Pro Bono Committee's data
collection project report, and to Mark Agrast, Doreen Dodson, John Cmden, Melanie
Kushnir and other Renaissance Commission members and ABA staff who provided
significant input, drafting and editing on the ABA policy reports incorporated herein.
1 Bar Pushes Pro Bono Work, DESERET NEWS, Aug. 17, 2006, at B8.
1081

1082

UTAH LAW REVIEW

[No.4

have become increasingly more organized and committed to public service,
innovative pro bono delivery models have been developed, and statewide policies
have been adopted that focus more attention on pro bono. Nonetheless, the culture
of pro bono always seems to be ebbing and flowing-sometimes stronger,
sometimes not so strong-without any clear indicators of what causes these
fluctuations in interest, commitment, and involvement.
The Utah Access to Justice Council has an important opportunity to explore
new recruitment strategies, develop new program models, and identify policy
approaches that can be used to expand pro bono legal services delivery. Maybe
most importantly, the Council might just identify the key to filling up the pro bono
cup in the state-moving more and more lawyers forward, on a regular and
continuing basis, to helping meet the legal needs of low-income Utahns.
This Article explores some of the collective wisdom of the American Bar
Association ("ABA") and others who have done work in the pro bono field,
presenting it as a resource for the Access to Justice Council and for every legal
professional in the state. It offers information about the historical underpinnings of
the current organized pro bono movement in America, probes the level of pro bono
participation nationally, describes how pro bono has grown into an integral
component of the legal services delivery system, answers why lawyers volunteer
(and why they don't), provides some insight into pro bono delivery in Utah,
explores strategies for changing the culture of pro bono nationally, and offers some
very practical recommendations for consideration.
II. LOOKING BACK
A. The Delivery Systems Study, Private Attorney Involvement, and More
In 1983, the Clearinghouse Review devoted an entire issue to Private Attorney
Involvement in Legal Services for the Poor. 2 The discussion was framed as two
debates. 3 The first addressed the quality and cost-effectiveness of reallocating ten
percent (and later twelve and one-half percent4) of a legal services grant, as
required by the Legal Services Corporation ("LSC"), to private attorney
involvement ("PAl") activities. The second assumed pro bono was here to stay and

2

Private Attorney Involvement in Legal Services for the Poor, 17 CLEARINGHOUSE

REv. (SPECIAL ISSUE) 175 (1983).
3 Gregory R. Dallaire, Some Thoughts Concerning Private Attorney Involvement in
Legal Services in the 1980s, 17 CLEARINGHOUSE REv. (SPECIAL ISSUE) 175, 175 (1983).
4 The LSC Board issue~an instruction to programs in January 1982 regarding the
allocation of ten percent of LSC funds for private attorney involvement activities. In
February and March of 1982, three regional conferences were held to assist in developing
private bar programs. In 1985, LSC enacted 45 C.F.R. pt. 1614 (1985), a regulation which
replaced the ten percent instruction with a more detailed twelve and one-half percent
funding requirement. See ide § 1614.1(a).
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focused on how to best organize the work. 5 With the obvious benefit of hindsight,
this section looks at some of the doubts and concerns raised during the early days
of organized pro bono.
At the same time the PAI regulation was adopted, programs were suffering a
significant cut-back in their LSC grants. It is understandable that the idea of
further reductions in cash flow would seem like pouring salt on the wound. After
all, the benefit to the clients from an investment in the private bar was not likely to
be measurable, or certainly not cost effective, for some time to come. On the other
hand, the LSC had just completed its Delivery Systems Study,6 a five-year
exploration of complements to the staff attorney model. Pro bono, hardly a new
concept, was determined to be a very viable method of serving the legal needs of
the poor.?
Nonetheless, the debate raged as to whether pro bono attorneys could provide,
dollar for dollar, quality representation to clients. Of particular concern was how
well private attorneys could deliver on issues unique to low-income people. Legal
services programs' early referrals to private lawyers were limited mostly to types
of cases where they felt the pro bono lawyer could do no harm. These frequently
fell into three categories of matters: simple ones that required little skill, more
complex ones where the private lawyer already had expertise, or ones where there
were really no remedies for the clients.
Despite ongoing concerns about the wisdom of the PAl requirements, legal
services programs began to take a more serious look at how to involve the private
bar. They engaged their local bar associations as partners in the delivery system
and developed programs located at the legal aid or bar offices. As pro bono gained
momentum, some communities chose to create free-standing programs. By
September of 1982, ninety percent of LSC programs had PAl activities in place,
with eighty-four percent using pro bono as the primary model. 8 As a direct result,

Dallaire, supra note 3, at 175.
The Legal Services Corporation Act of 1974 required a study of delivery systems to
determine which approach (staff model, judicare, contract, pro bono, mixed systems, et al.)
was most effective and cost efficient. See Pub. L. No. 93-355, § 2, 88 Stat. 378 (codified as
amended at 42 U.S.C. § 2996f(g) (2000)). Funding under the Delivery Systems Study
("DSS") began in 1976 with thirty-eight bar demonstration programs and sixty staff
programs included. See ALAN W. HOUSEMAN, CTR. FOR LAW & SOC. POLICY, PAST AND
CURRENT EFFORTS TO ENSURE QUALITY WITHIN THE CIVIL LEGAL ASSISTANCE
COMMUNITY 1-2 (2004), available at http://www.lri.lsc.gov/pdf/04/04houseman_quality.
pdf. The DSS was completed in June 1980 but was inconclusive about the best system. Id.
at 2. The study did find that, while no other model performed better than the staff model,
pro bono met LSC's feasibility and performance criteria. Id. at 4-5.
7 Jeremy Cooper, The Delivery Systems Study: A Policy Report to the Congress and
the President of the United States, 44 MOD. L. REv. 308, 317-18 (1981).
8 Ken Smith, The 1982 Private Attorney Involvement Effort: A Status Report, 17
CLEARINGHOUSE REv. (SPECIAL ISSUE) 183, 183 (1983).
5

6
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there was an increase in the involvement of private attorneys in LSC program PAl
efforts from 9,700 in 1980 to 42,000 in 1982. 9
Over time and after much experience, it became apparent that pro bono
lawyers were eager to learn, brought with them expertise and new perspectives,
and truly cared about making a difference in clients' lives. It also became clear that
the partnership with the private bar offered intangible benefits to the broader legal
services delivery system.

B. The Growth of Organized Pro Bono lO
Over the past twenty-five years, pro bono work for civil legal matters has
grown in scope and visibility. Law firms, law schools, corporate counsel offices,
and government law offices have worked toward integrating pro bono functions
and policies into their environment.
The growth of organized pro bono programs in bar associations, legal services
organizations, and independent entities is the most important example of how pro
bono has been integrated into the legal profession. In 1980 there were
approximately eighty-three organized pro bono programs dedicated toward
referring civil matters for low-income clients to private attorneys. Now, twenty
five years later, there are over 900 such programs that serve increasingly diverse
legal needs of clients and target an equally varied volunteer pool.ll
Increasingly, large law firms measure themselves against their peers by the
strength of their pro bono programs. In 1989, with a grant from the Ford
Foundation, the ABA Standing Committee on Pro Bono and Public Service formed
the Law Firm Pro Bono Project and in 1993 challenged large fmns around the
country to contribute three to five percent of their total billable hours to the
provision of pro bono legal services. 12 Today, over 140 law firms are signatories to
that challenge,13 contributing hundreds of thousands of hours of pro bono legal
services. Increasingly, many of these and other law firms are hiring full-time
Id. at 187.
This section is taken substantially from a 2005 report completed by the ABA
Standing Committee on Pro Bono and Public Service. STANDING COMM. ON PRO BONO &
PUB. SERV., ABA, SUPPORTING JUSTICE: A REpORT ON THE PRO BONO WORK OF
AMERICA'S LAWYERS 6-7 (2005), available at http://www.abanet.org/legalservices/
probono/report.pdf [hereinafter SUPPORTING JUSTICE].
11 See American Bar Association, Standing Committee on Pro Bono & Public Service
and the Center for Pro Bono, Directory of Pro Bono Programs, http://www.abanet.org/
legalservices/probono/directory.html (last visited Nov. 18, 2006).
12 See Pro Bono Institute at Georgetown University Law Center, Law Firm Pro Bono
Challenge,© http://www.probonoinst.org/cha1lenge.php (last visited Dec. 29, 2006). The
Law Firm Pro Bono Project is now operated by the Pro Bono Institute. For more
information about the Project, see ide
13 See Pro Bono Institute at Georgetown University Law Center, List of Signatories,
http://www.probonoinst.org/challenge.sigs.php (last visited Dec. 29, 2006).
9
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lawyers and staff to coordinate their pro bono work. Some medium and small law
firms, government law offices, and corporate legal departments are also increasing
their level of pro bono participation in an organized way.

Until relatively recently, formal law school pro bono programs were
rare. Most students' exposure to public interest causes and low-income
clients occurred in clinical courses, extemships, or summer jobs. In the late
1980s, a growing number of faculty, administrators, and students began
encouraging law schools to take a more active role in promoting pro bono
service, and Tulane instituted the first law school pro bono service
requirement. 14 Over the next fifteen years, most schools developed formal
pro bono programs, and about a fifth adopted public service graduation
requirements. 15 Today, thirty-one accredited law schools have pro bono or
public service graduation requirements, with roughly another ninety-five
schools having a formal, administratively supported voluntary program, and
the remainder relying on student groups to provide opportunities. 16 Only a
small minority of schools have no organized pro bono or public service
program.
Some states have adopted rules that encourage pro bono contributions. Five
states-Florida, Maryland, Nevada, Mississippi, and lliinois-have mandated the
reporting of pro bono hours on an annual basis, with a range of sanctions for
failure to report hours (but not for failure to perform pro bono work).I? Of the forty
states that mandate continuing legal education, five permit credit toward that
obligation for pro bono service. 18 Fourteen states have adopted pro bono emeritus

14 TULANE UNN. OFFICE OF GOV'T AFFAIRS, TULANE COMMUNITY SERVICE
CATALOG 17 (2006), available at http://www.tulane.edu/-govtaff/publications/community/
comserv.pdf.
15 ASS'N OF AM. LAW SCH., HANDBOOK ON AMERICAN LAW SCHOOL PRO BONO
PROGRAMS 7-8 (2001), available at http://www.aals.org/probono/probno.pdf.
16 American Bar Association, Standing Committee on Pro Bono & Public Service and
the Center for Pro Bono, Directory of Law School Public Interest and Pro Bono
Programs-Summary Chart, http://www.abanet.orgllegalservices/probonollawschools/pb_
programs_chart.html (last visited Nov. 18, 2006).
17 For the rules in these five states, see FLA. RULES OF PROF'L CONDUCT R. 4-6.1(d)
(2006), available at http://www.floridabar.org/divexe/rrttb.nsf/WContents?OpenView
(follow "View in PDF format" hyperlink; then follow "Chapter 4" hyperlink); ILL. SUP. CT.
R. 756(0(1)-(5), available at http://www.state.i1.us/court/supremecourt/Rules/Art_VIII
ArtVII.htm; MD. R.P. 16-903, available at http://www.courts.state.md.us/probono/
probonorules.html; MISS. RULES OF PROF'L CONDUCT R. 6.1 (b)(1) (2005), available at http:
www.mssc.state.ms.us/ruleslRuleContents.asp?IDNum=7 (follow "Rule 6.1" hyperlink);
and NEV. SUP. CT. R. 191(2), available at http://www.1eg.state.nv.us/CourtRules/SCR.
html.
18 These five states are Delaware, DEL. SUP. CT. R. 69(d)(i)-(ii), available at http://
courts.delaware.govlRules (follow "In Re Supreme Court Rules 69(b)(ii), 69(d)(ii) ..." and
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rules allowing retired lawyers to continue to practice law when providing pro bono
legal services to the poor. 19 In addition, at its 2006 Annual Meeting the ABA
House of Delegates approved a policy recommendation sponsored by the ABA
Commission on Law and Aging encouraging state and territorial bar associations,
and other attorney licensing entities, to adopt practice rules that would allow pro

"Supreme Court Rules" hyperlinks); New York, N.Y. STATE CLE BD. REGULATIONS &
GUIDELINES § 3(D)(11) (2004), available at http://www.nycourts.gov/attorneys/cle/
section3d11.pdf; Tennessee, TENN. SUP. CT. R. 21(4.07), available at http://www.tsc.
state.tn.us (select "Court Rules" then "Current Rules" from the right menu bar; then follow
"Tennessee Supreme Court" hyperlink); Washington, WASH. STATE BD. OF CONTINUING
LEGAL EDUC. REGULATION 103(g)(1)-(2) (2004), available at http://www.courts.wa.gov/
court_rules/pdf/gaaprregsp.pdf; and Wyoming, RULES FOR CONTINUING LEGAL EDUC. OF
MEMBERS OF THE WyO. STATE BAR R. 4(g)(1)-(4) (2005), available at http://courts.state.
wy.us/CourtRules_Entities.aspx?RulesPage=CLE.xml (expand Rule 4 by clicking on "Rule
4").
19 These states are Arizona, ARIZ. SUP. CT. R. 38(e), available at http://azrules.
westgroup.comlhome/azrules/ (follow "Rules of the Supreme Court of Arizona" hyperlink;
complete the Westlaw form; then follow "Regulation of the Practice of Law" hyperlink;
then follow "Admission to Practice of Law" hyperlink; then follow "Rule 38" hyperlink);
California, The State Bar of California, Emeritus Attorney Pro Bono Program, http://www.
calbar.ca.gov/state/calbar/calbar~eneric.jsp?cid=12642&id=3561 (last visited Nov. 18,
2006); Delaware, DEL. SUP. CT. R. 69(g), available at http://courts.delaware.gov/Rules/
?rule69_nov03.pdf (order amending R. 69); District of Columbia, D.C. ApP. CT. R.
49(c)(9), available at http://www.dcappeals.gov/dccourts/docs/CourtRules-updated7-01
05.pdf; Florida, RULES REGULATING THE FLA. BAR, EMERITUS ArrORNEYS PRO BONO
PARTICIPATION PROGRAM R. 12-1.1 to -1.7 (2006), available at http://www.floridabar.org/
divexe/rrttb.nsfIWContents?OpenView (follow "View in PDF format" hyperlink; then
follow "Chapter 12" hyperlink); Georgia, STATE BAR OF GA. HANDBOOK R. 1-202 (2006
07), available at http://www.gabar.org/handbook (follow "Part I-Creation &
Organization" hyperlink; then follow "Rule 1-202" hyperlink); Hawaii, HAW. SUP. CT. R.
20, available at http://www.courts.state.hLus/index.jsp (select "Rules" from the top menu
bar; go to the table's "Title" column and "Rules of the Supreme Court" row; then follow
the corresponding "pdf' hyperlink); Idaho, IDAHO BAR COMM'N R. 223 (2006), available
at http://www2.state.id.us/isb/PDF/lBCR.pdf;Montana.BY-LAWS OF THE MONT. STATE
BAR ART. 1, § 2 (2007), available at http://www.montanabar.org/attyrulesandregs/pdfs/
bylaws.pdf; Oregon, OR. STATE BAR BYLAWS § 6.1 (2004), available at http://www.orbar.
org/rulesregs/bylaws.htm; South Carolina, S.C. JUDICIAL DEP'T R. 415 (2001), available at
http://www.judicial.state.sc.us (select "Court Rules" from the left menu pane, then "415"
under the "Rules Governing the Practice of Law" heading); Texas, TEX. STATE BAR RULES
ART. 13, §§ 1-7 (2005), available at http://www.supreme.courts.state.tx.us/rules/atty_
rules.htm (follow "State Bar Rules [pdf]" hyperlink); Utah, UTAH SUP. CT. RULES OF
PROF'L PRACTICE R. 14-803 (2006), available at http://www.utcourts.gov/resources/rules
(follow "Supreme Court Rules of Professional Practice" hyperlink; then follow "Rule
14-803" hyperlink); and Washington, WASH. STATE CT. ADMISSION TO PRACTICE R. 8
(2006), available at http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga
&set=APR (follow "Special Admissions" hyperlink).
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bono legal service by qualified, retired, or otherwise inactive lawyers, under the
auspices of qualified legal services of other non-profit programs. 20

c.

The Role ofthe ABA

Throughout this time period, the ABA was active in developing new pro bono
programs and providing resources to existing programs. To accomplish this
mission, the ABA devoted financial and organizational resources to build the
infrastructure to support those programs. As early as 1971 the ABA was engaged
in promoting pro bono activity within the private bar through efforts of the Section
on Individual Rights and Responsibilities. The ABA Private Attorney Involvement
Project (now the Center for Pro Bono), was established in 1979 and shifted to a
more permanent position as a project of the ABA's Pro Bono Committee in 1996. 21
In 1983 the ABA Pro Bono Committee sponsored the first national pro bono
conference. This conference brought together stakeholders in the pro bono legal
services movement to share experiences and develop new ideas about growing pro
bono. 22
In 1992, the ABA's Pro Bono Committee began the arduous task of creating
standards for the operation of pro bono programs. Its pro bono standards project
was supported by an advisory committee that included funders, client advocates,
bar leaders, and others with a stake in the development of high-quality pro bono
programs. Public hearings were held and testimony considered in the development
of the Standards for Programs Providing Civil Pro Bono Legal Services to Persons
of Limited Means. 23 Throughout this Article there are references to the Pro Bono
Standards. They are recommended to the staff and volunteer leadership involved in
expanding pro bono in Utah as a well-presented discussion of the core elements of
what makes a pro bono program successful.
Over the four-year process during which the Standards were developed, one
of the most hotly debated issues was how to evaluate the effectiveness of pro bono
20 The recommendation in question is Report 118. COMM'N ON LAW & AGING, ABA,
REpORT TO THE HOUSE OF DELEGATES No. 118, at 3-6 (2006), available at
http://www.abanet.org/leadership/2006/annuaVdailyjournaUhundred eighteen.doc.
21 The ABA's Pro Bono Committee itself has gone through a number of iterations
over the years. Starting as a special committee in 1973, it became the Standing Committee
on Lawyers Public Service Responsibility and is now the Standing Committee on Pro Bono
and Public Service.
22 In 1999, the ABA Pro Bono Conference was-enveloped as part of the newly created
Equal Justice Conference, in partnership with the National Legal Aid and Defender
Association. The pro bono content has remained a critical component of the Equal Justice
Conference, but it is now considered in the broader context of the overall legal services
delivery system.
23 ABA STANDARDS FOR PROGRAMS PROVIDING CWIL PRO BONO LEGAL SERVICES TO
PERSONS OF LIMITED MEANS (1996), available at http://www.abanet.org/legalservices/
probono/standards.html [hereinafter PRO BONO STANDARDS].
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programs. Those involved will recall months of heated discussion about whether a
cost-per-case analysis, then used to evaluate a legal services program's
effectiveness, was a valid measurement of a pro bono program's success.
Ultimately, the cost/benefit analysis was reduced to one factor of many. The
Standards caution that whether such a measure is meaningful must be considered
in light of the qualitative evaluation of the services provided and the program's
costs of facilitating the provision of high-quality legal services by volunteers. 24
The Standards suggested that because a cost-per-case analysis does not take these
factors into consideration, there could be little value in assessing pro bono
programs on this basis. 25
Today, the phrase "cost-per-case" is a remnant of the history of pro bono. The
focus has shifted instead to the measurement of outcomes and the real impact
private lawyers provide through their pro bono representation of clients.
In a 2005 report about American lawyers' pro bono work, the ABA Standing
Committee on Pro Bono and Public Service stated:
Notwithstanding this expansion of interest in and attention to pro
bono activity .... [t]he [ABA's] Pro Bono Committee recognizes that
more can and should be done to increase pro bono activity and promote a
greater understanding of the legal needs that exist and the pro bono
opportunities and resources available. Beginning to measure pro bono
activity nationally is one step towards meeting these goals. 26
III. A SNAPSHOT OF PRO BONO TODAY: THE ABA PRO BONO DATA COLLECTION
STUDy 27
A. Objectives and Methodology

While ample evidence demonstrates the growth of pro bono in the last twenty
five years, there has been little national quantitative data to help illuminate the
extent of this growth and the nature of the pro bono work done by individual
attorneys. To address this gap in information the ABA's Standing Committee on
Pro Bono and Public Service determined in 2004 to undertake a national,
comprehensive study of attorneys doing pro bono. The Committee's goal was to
produce a national survey that captured the amount of pro bono work being done
by lawyers in the United States and to obtain a clearer understanding of why
attorneys do, or do not, volunteer their time to offer legal assistance to people of
limited means. The survey, conducted at the end of 2004, consisted of telephone

24
25

I d. at standard 2.12 cmt.
I d. at standard 2.12 cmt. n.125.

SUPPORTING JUSTICE, supra note 10, at 7 (footnote omitted).
Part III of this Article is taken substantially from a 2005 report completed by the
ABA Standing Committee on Pro Bono and Public Service. Id. at 4-5, 8.
26

27
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conversations with 1,100 lawyers throughout the country in private practice,
corporate counsel, government, and academia.
In undertaking a national, statistical survey of individual attorney pro bono
activity, the primary objectives of the Pro Bono Committee were:
1. To provide broad, quantifiable information on attorney pro bono
activity, including:
•
the number of attorneys who participate in pro bono in the U.S.
•
the number of hours of pro bono attorneys do each year
•
the substantive practice areas in which attorneys volunteer their
time
2. To develop an understanding of attorneys' motivations for
providing or not providing pro bono service, including obstacles faced in
doing pro bono
3. To develop an in-depth understanding of demographic issues
affecting pro bono activity.28
The study examined practicing attorneys' pro bono contributions over a one-year
period from approximately November 2003 to November 2004, asking how much
and what kind of volunteer legal services they provide, in what substantive areas
they focus their efforts, and why they do or do not engage in pro bono. Lawyers
were selected randomly to create a representative sample of full-time practicing
attorneys from all fifty states in the United States.
B. Key Findings

The Pro Bono Committee released the final report of its data collection study
in August of 2005. Key findings of the study include:
•

•

•

•

28

Two-thirds of respondents (66%) reported doing some level of free
pro bono services to people of limited means and/or to organizations
serving the poor.
Attorneys surveyed, on average, reported providing approximately
39 hours of free pro bono service to persons of limited means or
organizations serving the poor.
Attorneys surveyed, on average, said they provided an additional 38
hours of free pro bono service to individuals or groups seeking to
secure or protect civil rights, to community organizations and other
non-profits and toward efforts to improve the legal system.
46% of the lawyers surveyed met the ABA's aspirational goal of
providing at least 50 hours of free pro bono services.

I d. at 8.
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There was a direct correlation between age and incidence of
providing pro bono. Older attorneys were more likely to report
doing pro bono than younger attorneys.
The prime motivator for attorneys who have done pro bono is the
combined sense of professional duty and personal satisfaction
derived from the work (70%). The second largest factor was
recognition of the needs of the poor and responding to specific
requests for assistance (43%).
The main discouragement from doing-or doing more-pro bono,
is a lack of time (690/0). Other demotivators include employer
related issues (15%), such as billable hour expectations, and the lack
of specific expertise or skills in the required practice area (15%).
Providing pro bono work by substantially reducing legal fees is
much less common than providing free legal services. Only 33% of
the attorneys indicated doing any "substantially reduced fee" pro
bono work.
Overall, pro bono clients are most likely to be referred by a friend or
family member (40%) or by some type of organized pro bono
program (36%), and this finding varied significantly by practice
location, setting and size and age of the attorney.29

From the Committee's perspective, the study shows both the profound sense
of responsibility that attorneys have for engaging in public service and the need
that exists for helping to facilitate an increase in the amount of pro bono legal
services that attorneys provide for the poor.
This is the first survey of its kind and a useful tool for measuring pro bono
activity and identifying strategies for expanding pro bono service around the
country. Most importantly, it provides guidance for the Pro Bono Committee, the
Utah Access to Justice Council, and others in positions of guiding, supporting, and
promoting the expansion of pro bono legal services delivery.
IV. STRATEGIES FOR EXPANDING PRO BONO

A. What Is Being Recommended Nationally30

A recent report by the LSC confirmed there is a "major gap between the legal
needs of low-income people and the legal help that they receive."3! Forty-nine
Id. at 4-5.
This section is taken substantially from a series of reports submitted to and
approved by the ABA House of Delegates at its 2006 Annual Meeting. COMM'N ON THE
RENAISSANCE OF IDEALISM IN THE LEGAL PROFESSION, ABA, REpORT TO THE HOUSE OF
DELEGATES No. 121A, at 7 (2006), available at http://www.abanet.org/renaissance/
downloads/121A.pdf [hereinafter REpORT 121A].
29

30
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million Americans currently qualify for civil legal assistance provided by LSC
funded programs. 32 The report acknowledged that lawyers in LSC-funded
programs cannot begin to handle this case load. At best, they can provide
assistance to fewer than one in five poor Americans and to less than half of those
clients who find their way to a legal services office. 33
In August 2005, then-ABA President Michael S. Greco responded to the
unmet need for legal services by calling for a "Renaissance of Idealism in the
Legal Profession.,,34 The ideal called for "a recommitment to the noblest principles
that define the profession: providing legal representation to assist the poor,
disadvantaged and underprivileged; and performing public· service that enhances
the common good.,,35 He appointed a commission36 to develop approaches for
advancing these goals among lawyers in every segment of the profession.
At the 2006 Midyear Meeting, the ABA House of Delegates adopted a policy
presented by the Renaissance Commission that urged all lawyers to engage in
community service activities. 37 At the 2006 ABA Annual Meeting the House of

31 LEGAL SERVS. CORP., DOCUMENTING THE JUSTICE GAP IN AMERICA: THE CURRENT
UNMET CWIL LEGAL NEEDS OF LOW-INCOME AMERICANS 4 (2005), available at
http://www.lsc.gov/JusticeGap.pdf [hereinafter LSC REpORT].
32 Eligibility is 125% of the Federal Poverty Income Guidelines, ide at 2 n.3, or
$24,188 for a family of four based on the 2005 guidelines. See, e.g., National Immigration
Law Center, Immigration Law & Policy: Public Charge, http://www.nilc.orglimmlaw
policy/pubchg/pubchg008.htm (last visited Nov. 18, 2006).
33 See LSC REPORT, supra note 31, at 18.
34 See American Bar Association, Standing Committee on Pro Bono & Public Service
and the Center for Pro Bono, Renaissance of Idealism in the Legal Profession, http://www.
abanet.orglrenaissance (last visited Dec. 29, 2006).
35 Michael S. Greco, A Renaissance of Idealism: A Lawyer's Gift of Time and Expertise
Can Change a Needy Client's World, A.B.A. J., September 2005, at 6, 6.
36 The commission included lawyers drawn from diverse practice settings, including
the managing partner of one of the nation's largest law firms, the former managing partner
of another, solo and small firm lawyers, the general counsel of a major corporation,
government and military lawyers, a lawyer for a nonprofit organization, a law school dean,
and a sitting federal judge. See COMM'N ON THE RENAISSANCE OF IDEALISM IN THE LEGAL
PROFESSION, ABA, RENAISSANCE OF IDEALISM IN THE LEGAL PROFESSION: FINAL REpORT
25 (2006), available at http://www.abanet.orglrenaissance/downloads/finalreport.pdf
[hereinafter RENAISSANCE FINAL REpORT].
37 I d. at 11. The policy reads as follows:

RESOLVED, That the American Bar Association urges all lawyers to contribute
to the public good through community service in addition to exercising their
professional responsibility to deliver pro bono service in accordance with Model
Rules of Professional Conduct Rule 6.1, where applicable.
FURTHER RESOLVED, That the American Bar Association urges legal
providers and other entities that employ lawyers to adopt policies and practices
that afford lawyers the time and opportunity to engage in community service,
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Delegates adopted three additional policy strategies recommended by the
Commission that were specifically focused on pro bono. 38
B. Practice Setting Pro Bono39

The Renaissance Commission's research throughout the year led to the
conclusion that the pace and pressures of modem legal practice make it harder and
harder for lawyers to continue to provide pro bono and public service work in their
communities. Too many young lawyers enter the profession eager to make a
difference, only to become frustrated as their practice leaves them little opportunity
to do so. The Commission concluded that for this situation to change, lawyers must
be able to strike a better balance in their lives and law practices. The key to that
balance, the Commission concluded, is persuading the decision-makers in
America's law offices to free up time to enable lawyers to volunteer their skills to
those in need, to help improve their communities, and in the process to find greater
satisfaction in their legal careers.
Recognizing that much of the responsibility for changing the culture of pro
bono rests with those in leadership positions within law practice settings, the
Commission addressed its first 2006 Annual Meeting report to lawyers in solo and
small firms, larger law firms, corporate law departments, and government and
military law offices. The policy recommendation calls on lawyers to participate in
pro bono and public service activities consistent with applicable rules of
professional conduct. In a more direct manner it urges the firms, departments, and
law offices to adopt effective strategies to provide them with opportunities to do
pro bono work and to adopt specific internal policies and procedures to support
such work. Finally, it calls on bar associations and legal service providers to assist

and urges law schools and state, local and territorial bar associations to take all
appropriate steps to facilitate and encourage lawyers to undertake such service.

Id.
38 Id. at 12-17. The three additional policy strategies were included in reports 121 A
(corporate and government support for practice setting pro bono), see REpORT 121A, supra
note 30; 121B (law school support for pro bono), see COMM'N ON THE RENAISSANCE OF
IDEALISM IN THE LEGAL PROFESSION, ABA, REpORT TO THE HOUSE OF DELEGATES No.
121B (2006), available at http://www.abanet.org/renaissance/downloads/121B.pdf
[hereinafter REpORT 121B]; and 121C (judicial support for pro bono), see COMM'N ON THE
RENAISSANCE OF IDEALISM IN THE LEGAL PROFESSION, ABA, REPORT TO THE HOUSE OF
DELEGATES No. 121C (2006), available at http://www.abanet.org/renaissance/downloads/
121C.pdf [hereinafter REPORT 121C]. The content of these reports is reproduced in the
current and following sections of this Article in substantial part.
39 This section is taken substantially from a report submitted to and approved by the
ABA House of Delegates at its 2006 Annual Meeting. REpORT 121A, supra note 30, at 7
18.
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lawyers in undertaking and carrying out pro bono and public service work and
urges lawyers to seek out such assistance. 4o
The report submitted to the House of Delegates for resolution 121A provided
detailed comments outlining strategies for each practice setting to consider. A
summary of these recommendations follows.
1. Strategies for Promoting Pro Bono Participation by Lawyers in Solo and Small
Firms

The vast majority of attorneys in America-and certainly in Utah-practice
as solos or in firms of ten or fewer. According to ABA membership data, over
eighty-three percent of attorneys practice in such settings. 41 While many of these
lawyers actively participate in pro bono work, recent studies identified special
challenges that prevent many solo and small firm practitioners from doing SO.42
Some of the factors that inhibit small firm and solo practitioners from
committing to pro bono work include: limited time, inadequate resources,
reluctance to tackle unfamiliar areas of law, and difficulty in locating the right
opportunity. In the latter instance, the problem is not an unwillingness to volunteer
so much as a lack of information about how to do so.
The ABA Standing Committee on Pro Bono and Public Service's data
collection study43 identified some pro bono obstacles specific to solo and small
firms. For example, the survey revealed that only thirty-seven percent of pro bono
attorneys working in solo or small firm practices with fewer than ten attorneys
received their pro bono referrals from organized programs. 44 This is an indicator
that lawyers in small firm settings are less likely to be connected to the resources,
support, and assistance such programs have to offer.
A key to increasing the pro bono participation of small firm lawyers is to
develop partnerships with bar associations and legal services providers that can
provide them with the resources and support they lack, from pro bono referrals to
client screening, training, mentoring, malpractice insurance, forms and materials
and other kinds of assistance. The Renaissance Commission's final report urges

40 The resolution of Report 121A reads as follows: "That the American Bar
Association urges all lawyers and law practices to seek out and utilize the resources and
support offered by state, local and territorial bar associations and legal services providers
that enable these lawyers to do pro bono and public service work." Id. at 1-2.
41 American Bar Association, Jobs, http://www.abanet.org/lsd/studentlawyer/may04/
jobs.html (last visited Dec. 29, 2006).
42 See, e.g., THE NALP FOUND. FOR LAW CAREER RESEARCH & EDUC. & THE AM.
BAR FOUND., AFTER THE JD: FIRST RESULTS OF A NATIONAL STUDY OF LEGAL CAREERS
(2004), available at http://www.nalpfoundation.org/webmodules/articles/articlefiles/87
After_JD_2004_web.pdf [hereinafter AFTER THE JD].
43 See SUPPORTING JUSTICE, supra note 10, at 21.
44 Id. at 14.
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solo and small firm practitioners, bar associations, and legal services programs to
enter into such partnerships.45
2. Strategies for Promoting Pro Bono Participation by Lawyers in Larger Law
Firms

For many reasons major law firms have increasingly shifted from largely ad
hoc and informal pro bono programs to structured, proactive efforts supported by
top firm leadership, overseen by active and respected pro bono committees, and
focused on maximizing pro bono participation by lawyers across practice areas,
offices, and seniority. The American Lawyer magazine now includes pro bono in
the set of criteria used to determine whether a law firm will make its "A-List.,,46
In addition, large law fIrmS participate in the Pro Bono Institute's Law Firm
Pro Bono Challenge. ©47 Signatories to the challenge commit substantial
resources--either three or five percent of the firm's total billable hours or sixty or
one-hundred hours per lawyer-to providing free legal services to those of limited
means. 48
Yet despite these innovative and successful efforts, significant obstacles stand
in the way of greater lawyer participation in pro bono and public service work. In
addition to those obstacles identified in the Pro Bono Committee's data collection
study, an ongoing study of over 5,000 young lawyers indicates that those working
in large firms report the highest levels of satisfaction with compensation but much
lower levels of satisfaction with the work they do and other aspects of their work
environment, including longer hours, a lack of independence and responsibility,
and insufficient opportunities to connect their work with broader social issues. 49
Not surprisingly, these factors contribute to relatively high rates of attrition
among larger firms. Given the substantial investment these firms make in
recruiting and training young lawyers, these attrition rates carry a substantial
cost. 50

See RENAISSANCE FINAL REpORT, supra note 37, at 10.
Carolyn Kolker, Keeping Score: Winning a Berth on the A-List Isn't Easy, AM.
LAW., Sept. 2005, at 112, 115.
47 The Law Firm Pro Bono Challenge,© first instituted in 1993, has played a leading
role in encouraging law firms to commit to a series of policies and practices closely related
to those recommended here. See supra note 12 and accompanying text.
48 See supra note 12 and accompanying text; see also supra note 13 (listing
participating firms).
49 AFfER THE ID, supra note 42, at 47-50.
50 Stephanie B. Goldberg, Restoring Lawyers as Public Servants, STUDENT LAW.,
March 2006, at 14, 16 ("According to [ABA President] Greco, if an associate leaves a firm
after one to three years of service, the firm is out the hundreds of thousands of dollars it has
spent to recruit and train him. More pro bono means a lower associate attrition rate for law
firms, which will more than offset the loss of billable hours.").
45

46
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The ABA's Renaissance Commission concluded that providing opportunities
for lawyers to perform pro bono service can help law firms stem attrition. Pro bono
work provides attorneys with a sense of responsibility, autonomy, and
accomplishment, and offers early professional-skills development and client
contact opportunities that may otherwise be unavailable in some large firms.
In this and other ways, pro bono work benefits not only the lawyers who
perform these services, but also the law firms that employ them. Much has been
written about the value to law firms of organized, committed, and active pro bono
programs. Those benefits include enhanced opportunities for recruiting the top law
school graduates, providing training and professional development for all lawyers
in the firms, improvement of lawyer morale, and enhancement of the firm's
reputation in the community.51
There are many different methods and models that firms have used to
successfully implement a culture of pro bono. Based on its examination of these
successful approaches, Report 121A recommends that firms adopt written policies
and practices that support and reward pro bono work, including policies and
practices that:
•

•

•

•

Count pro bono hours as billable hours. It is essential that pro bono
hours be counted as billable hours and that they also count toward
annual billable hours targets, requirements or expectations. The
failure to treat pro bono hours as billable hours sends a signal that
the firm does not truly value and support this work,
Consider attorneys' commitment to pro bono activity as a favorable
factor in advancement and compensation decisions. If a pro bono
culture is to flourish, the attorneys who engage in pro bono work
need to know that their efforts will be viewed favorably by the firm
when the time comes to make advancement and compensation
decisions.
Set annual goals regarding the number of hours contributed through
firm pro bono programs and the number of attorneys who
participate. By setting goals, firms can continually monitor
participation while demonstrating their commitment to pro bono and
public service to their lawyers, clients and prospective recruits.
Establish and maintain systems that ensure that firm pro bono
programs are managed effectively, that participating attorneys
receive training and guidance, and that the highest levels of firm
management oversee and participate in their programs. Law firms

51 Chicago Council of Lawyers, Managing a Pro Bono Program, http://www.
chicagocounci1.org (follow "Library" hyperlink; then follow "Survey of Pro Bono ..."
hyperlink; then follow "Managing a Pro Bono Program" hyperlink) (last visited Nov. 18,
2006); see also ESTHER F. LARDENT, MAKING THE BUSINESS CASE FOR PRO BONO 4-12
(2000), available at http://www.probonoinst.orglpdfslbusinesscase.pdf.
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need a structured program, supported by the highest levels of firm
management, which not only demonstrates the level of the firm's
pro bono commitment but ensures an organized and cohesive
approach to maximize the program's success.
Support the pro bono commitment and involvement of senior and
retired lawyers. As lawyers near the age when they are ready to
retire or wind down the practice of law, having the support of the
law firm to do pro bono work provides added incentive for them to
stay engaged.
Report to law school placement offices specific information
regarding their pro bono policies, practices and activities. More and
more law students want to know what pro bono opportunities they
will have with a prospective employer. Full disclosure of a law
firm's pro bono activities will provide incentives for law fmns to
meet their goals in order to favorably compare with firms competing
for the best and the brightest law school graduates. 52

These strategies serve the interests of America's law firms by providing
lawyers with active, meaningful, and rewarding opportunities that improve society
and enrich their professional lives.

3. Strategies for Promoting Pro Bono Participation by Lawyers in Corporate Law
Departments53
Research demonstrates that active corporate citizenship is critical to business
success. Many Americans report that they feel a company's image in the
community is important: they factor social responsibility into their investment
decisions and would switch their allegiance to a company involved in a good
cause. 54 Corporations have many strategies available to them for achieving their
corporate citizenship goals. For lawyers in corporate law departments, one critical
strategy involves pro bono work, which "enables companies to effectively combine
the donation of product and employee time.,,55

52

REpORT 121A, supra note 30, at 11-12.

The Commission recognized that many smaller corporate law departments may not
have the numbers of lawyers or infrastructure needed to carry out the recommendations of
the Pro Bono Policies and Procedures set forth in 121A. Such departments are urged to
undertake the steps recommended for solo and small law firms as described in Part I of the
report.
54 Press Release, Cone, Inc., Multi-Year Study Finds 21 % Increase in Americans Who
Say Corporate Support of Social Issues Is Important in Building Trust (Dec. 8, 2004),
available at http://www.coneinc.com/Pages/pr_30.html.
55 The Taproot Foundation, Pro Bono 101: The Pro Bono Business Case, http://www.
taprootfoundation.org/events/probono/articles.shtml (last visited Dec. 29, 2006).
53
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A well-designed pro bono program can enhance a company's philanthropic
initiatives to increase its impact in the community while fulfilling internal
objectives that ultimately strengthen the company's performance. Those objectives
include enhancing lawyer recruitment, development, and retention, facilitating
internal communication, and fostering innovation. A successful pro bono program
also can strengthen a company's relationship with partner organizations. 56
In addition to the impact a pro bono program can have on a corporation's
overall status in its community, integrating pro bono work into the company's
business practice provides job satisfaction for attorneys in the legal department and
an incentive for potential recruits. Pro bono service creates an opportunity for
attorneys to hone their legal skills, as well as such other essential skills as
communication, collaboration, team building, and creative thinking. 57 With respect
to recruitment, corporations competing for top candidates from leading law schools
and law firms often find that the opportunity to do pro bono and public service
work is a significant inducement.
There has been a substantial increase in organized corporate pro bono
activities in recent years. National organizations including the American Bar
Association, the Pro Bono Partnership, and Corporate Pro BonosM (CPBO-a
project of the Pro Bono Institute and the Association of Corporate Counsel) have
helped to develop resources, model programs and policies, awards programs, and
more. 58 State, local, diversity, and specialty bars have also developed resource,
referral, and project opportunities for their corporate law department merrlbers and
constituents. In addition, pro bono programs across the country have identified
corporate lawyers as an important untapped resource that is available to make
significant pro bono contributions.
Corporate leaders have used a number of successful approaches to implement
a culture of pro bono. Based on its examination of these successful approaches and
on its understanding that corporate law departments have many similarities to large
firm practices, the ABA's Renaissance Commission included in Report 121A
specific recommendations for corporate law departments. The Commission
recommended that corporate law practices adopt written policies and practices that
support and reward pro bono work, including policies and practices that:

(a) count pro bono hours as billable hours if attorneys are expected to
meet targets for billable hours;
(b) consider attorneys' commitment to pro bono activity as a favorable
factor in advancement and compensation decisions;
56

Id.

57 See The Corporate Citizenship Company, http://www.corporate-citizenship.co.uk
(last visited Nov. 18, 2006).
58 For example, in the fall of 2006, Corporate Pro Bono launched The Corporate Pro
Bono Challenge. sM See Corporate Pro Bono, The Corporate Pro Bono Challenge,SM http://
www.cpbo.org/challenge (last visited Nov. 18, 2006).
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(c) set annual goals regarding the law department's pro bono
commitment including, as appropriate, the number of hours
contributed, the number of lawyers and legal department staff to be
involved, and the number of cases to be handled;
(d) establish and maintain systems that ensure that law department pro
bono programs are managed effectively, that participating attorneys
receive training and guidance, and that the highest levels of law
department management oversee and participate in their programs;
(e) support the pro bono commitment and involvement of senior and
retired lawyers; and
(t) report to law school placement offices specific information regarding
their pro bono policies, practices and activities ....59
By adopting these policies and practices, corporate law departments can play
a critical role in serving the needs of their communities.
4. Strategies for Promoting Pro Bono Participation by Lawyers in Government
Ofjices60

It is a widely held belief that government attorneys are prohibited from doing
pro bono work, either because of bar rules or because of perceived conflicts of
interest. Through Report 121A the Renaissance Commission sought to reveal this
for the myth it is, albeit a particularly persistent one. In actuality, while they must
comply with some special rules and restrictions, thousands of federal, state, and
local government lawyers have contributed their time and talents to pro bono
service, and they are actively encouraged to do SO.61
Although the ABA· Rules of Professional Conduct and most state bar rules
have long made pro bono service a component of lawyers' professional
responsibility,62 coordinated efforts to promote pro bono work among federal
government attorneys only began in 1996, with President Clinton's issuance of
Executive Order 12988.63 The executive order directed federal agencies to develop
policies to enable their attorneys to do pro bono work, and instructed the Attorney
General to "coordinate efforts by Federal agencies to implement" the order. 64 The
REpORT 121A, supra note 30, at 4.
This recommendation does not apply to attorneys who are court employees. The
Renaissance Commission addressed how court-employed attorneys could become active in
pro bono in REpORT 121C, supra note 38.
61 The ABA Government and Public Sector Lawyers Division developed a web site
providing their members and others with extensive information about government attorney
pro bono. American Bar Association, Government and Public Sector Lawyers Division,
http://www.abanet.org/govpub/probono.html (last visited Nov. 18, 2006).
62 See, e.g., MODEL RULES OF PROF'L CONDUCT R. 6.1 (2003).
63 Exec. Order No. 12988 § 5(a), 61 Fed. Reg. 4729 (Feb. 5, 1996).
64Id.
59

60
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President's executive order not only endorsed pro bono but made it a component of
federal service. 65
After the executive order was issued, a number of agencies, including the
Department of Justice, instituted pro bono policies to provide guidance to their
attorney employees. 66 Attorney General Janet Reno convened an Interagency Pro
Bono Working Group (the "Working Group") to assist agencies in developing pro
bono policies and otherwise complying with the executive order. Since that time,
the Working Group has assisted many agencies in adopting formal pro bono
policies and actively encouraging pro bono work. 67
In addition, government attorneys at the state, territorial, and local agency
levels across the country constitute a large pool of potential volunteers. Pro bono
programs and government agencies are designing new ways and opportunities for
engaging these government attorneys in pro bono and public service work. As at
the federal level, support for pro bono participation at the highest levels and the
institution of clear policies at the state, territorial, and local levels, have eased
many former barriers to pro bono. 68 The involvement and support of bar
associations and the legal services community have been critical; they have
worked with government attorneys to develop volunteer opportunities tailored to
the restrictions faced by government employees. 69
A corollary to the myth that government attorneys cannot do pro bono work is
the belief that there is a vast array of laws and ethical requirements that prevent
any meaningful contribution by federal, state, territorial, or local attorneys. In fact,
while various restrictions do exist--eonflicts of interest, acting in one's individual

65

I d.

STANDING COMM. ON PRO BONO LEGAL SERVS., ABA, REpORT OF THE STANDING
COMMITIEE ON PRO BONO LEGAL SERVICES 9-10 (2002).
66

67 In 2005, John C. Cmden became the first government lawyer to serve as President
of the District of Columbia Bar. Upon taking office, he wrote to the general counsel of
every federal government agency, urging each of them to promote pro bono service,
develop pro bono policies, and provide a formal representative to the Working Group. At
his request, ABA President Michael S. Greco sent a letter to every general counsel
expressing his support for President Cmden's request. To date, thirty-three federal agencies
have joined the Working Group.
68 "For example, the Attorney General in Maryland established a Pro Bono Program
Committee in 1989 to coordinate and oversee the Attorney General's Pro Bono Program.
The Committee sets policy for the Program, provides administrative support, and resolves
questions about potential conflicts of interest." American Bar Association, Standing
Committee on Pro Bono & Public Service and the Center for Pro Bono, Government
Attorneys, http://www.abanet.org/legalservices/probono/government_attorneys.htrrJ.1 (last
visited Dec. 29, 2006). Similar programs and policies have been adopted by the Attorneys
General in Washington, Texas, New York, Pennsylvania, and Ohio. See ide
69 Many legal service providers also offer training, mentoring, and sample pleadings
to assist the volunteers, which is particularly important to government lawyers who have
minimal resources available to them through their employer.
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capacity, use of official time, and use of official resources-they can generally be
accommodated. 70
In summary, although government attorneys are subject to some practice
limitations, those limitations do not preclude them from engaging in pro bono
work. Once they have determined they are in compliance with agency policies,
government attorneys can participate in a wide range of pro bono activities.

c.

The Role ofLaw Schools in Promoting and Supporting Pro Bon071

The Renaissance Commission's second policy report to the House of
Delegates at the 2006 ABA Annual Meeting-Report 121B-urges law schools to
require legal employers that recruit on campus to provide information to their law
students and alumni regarding the employer's pro bono policies, practices, and
activities. It specifically urges law schools to adopt pro bono disclosure
requirements. 72 The report further urges law schools to provide information to their
faculty, students, alumni, and prospective students about the policies and practices
the law school maintains to enable and encourage pro bono work by all members
of the law school community.
The Commission based its recommendations on the premise that the future of
pro bono rests with our nation's law schools. Over the last two decades, the ABA
has adopted several policies seeking to institutionalize the importance of law
school pro bono programs and instill an ethic of public service among the students
they serve. In 1988, the ABA urged law schools to adopt a policy asking legal
employers that recruit on campus to provide a written statement of their pro bono
policies, if any.73 In 1993, the ABA encouraged law schools to develop pro
bono/public service programs as components of their skills training curricula or
programs and to exchange information about such programs through the Section of
Legal Education and Admissions to the Bar.74
In 1996, the ABA amended its Standards for Appr<?val of Law Schools to
provide that "[a] law school should encourage its students to participate in pro
bono activities and provide opportunities for them to do SO.,,75 Subsequently, in
February 2005, the Accreditation Standards were revised to provide that "a law
school shall offer substantial opportunities for ... student participation in pro bono

70 Report 121A expands in much more detail on these restrictions and explains why
there do not have to be limitations on a government attorney's ability to do pro bono work.
See REpORT 121A, supra note 30, at 14-18.
71 This section is taken substantially from a report submitted to and approved by the
ABA House of Delegates at its 2006 Annual Meeting. REPORT 121B, supra note 38, at 3-8.
72 See ide at 2.
73 ABA POLICY AND PROCEDURE HANDBOOK 265 (2004-05).
74 I d. at 259.
75 ABA STANDARDS FOR APPROVAL OF LAW SCHOOLS 302 (1996). Former Standard
302(e) was revised in February 2005.
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activities." 76 Thus, the revised Accreditation Standards require, rather than merely
encourage, schools to provide pro bono opportunities. They also require schools to
establish policies with respect to full-time faculty members' obligations to the
public, including participation in pro bono activities. 77
While the 1988 ABA policy urged law schools to ask legal employers that
recruit on campus to provide a written statement of their pro bono policies, many
schools do not do so. Those that do ask often find that asking is not enough, some
employers do not provide the information, and when they do it is often not very
helpful.
The National Association for Law Placement (NALP) asks employers to
complete an annual workplace questionnaire that attempts to make law firm pro
bono policies and practices more transparent to law students by tracking and
capturing such information for use by the students in their career decision-making
process. 78 While the questionnaire is a valuable tool, NALP cannot compel law
firms to complete it. Law schools can require such information, however, and they
should. Thus, the Renaissance Commission, through Report 121B, urges law
schools to require legal employers that recruit on campus to disclose, and to make
available to students and alumni, specific information regarding their pro bono
policies, practices, and activities. In its recommendation to the House of Delegates
the Commission suggested that employers disclose:
•
•
•

•
•

•

stated goals regarding the number of pro bono hours to be
contributed by the employer each year;
the number of actual pro bono hours contributed by the employer in
the prior calendar year;
the average number of pro bono hours contributed by junior
associates, midlevel associates, senior associates, and partners at the
firm in the prior calendar year;
whether and to what extent pro bono hours are counted as billable
hours (if attorneys are expected to meet billable hours targets);
whether and to what extent attorneys' commitment to pro bono
activity is considered a favorable factor in advancement and
compensation decisions;
what formal structures the employer maintains to manage its pro
bono program and to provide training and guidance to participating
attorneys; and

76 Id. at standard 302(b)(2) (2005--06), available at http://www.abanet.org/legaled/
standards/2005-2006standardsbook.pdf.
77 Id. at standard 404; see also ide at pmbl. (stating that law schools "must provide an
educational program that ensures that its graduates understand the law as a public
profession calling for the performance of pro bono legal services").
78 See NALP Directory of Legal Employers, http://www.nalpdirectory.com (last
visited Nov. 18, 2006).

1102
•

UTAH LAW REVIEW

[No.4

whether the employer provides opportunities to participate in pro
bono activities through sabbatical and part-time pro bono programs,
fellowships, or rotation programs. 79

Today's students and young lawyers want and need inspiration to engage in
pro bono as well as specific information that will help them incorporate this work
into their practice. Such information will enable them to critically evaluate a
prospective employer's commitment to pro bono and assist in making pro bono
opportunities part of their decision in selecting among employer options.
Moreover, given the vigorous competition among employers for strong candidates,
if enough students express an interest in pro bono work, legal employers will
improve their pro bono programs and make this an important selling point to
students.
Law schools should also provide members of the law school community with
information about their own pro bono policies and practices. The Accreditation
Standards require schools to provide appropriate pro bono service opportunities for
students and to encourage such service by faculty members. However, many
institutions neither keep nor disclose specific information concerning the policies
and practices the law school maintains to enable and encourage pro bono work by
all merrlbers of the law school community.
For law schools, pro bono programs prove beneficial in several respects apart
from their educational value for students. Successful projects contribute to law
school efforts in recruitment, public relations, and development. Individual faculty
can profit as well from community contacts and from opportunities to enrich their
research and teaching. 80 Hence, the absence of well-supported pro bono programs
represents a missed opportunity for both the profession and the public.
In her new book, Pro Bono in Principle and in Practice, Deborah L. Rhode
observes that "[a]lthough support for public service has grown dramatically over
the last two decades, most practitioners have yet to embrace the view, set forth in
bar ethical codes, that 'every lawyer has a professional responsibility to provide
legal services to those unable to pay. ",81 One of the reasons Rhode cites is the lack
of support for pro bono in America's law schools. She notes that "[m]any
practitioners entered law school with interests in social justice and public interest
work and encountered too little support for such concerns.,,82 Although a majority
of surveyed graduates believed that their school supported pro bono service,
responses to specific questions identified major institutional failures. For example,
only about a third of responding lawyers believed that financial resources devoted
to pro bono activities were adequate; only 3% reported support from faculty, and
REPORT 121B, supra note 38, at 2.
See Deborah L. Rhode, Survey Indicates Little Emphasis on Public Service, NAT'L
L.J. (New York), Sept. 12,2005, at 18, 18-19.
81 DEBORAH L. RHODE, PRO BONO IN PRINCIPLE AND IN PRACTICE 25 (2005).
82 I d. at 165.
79

80
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only 1% recalled public service issues arising in orientation programs and
professional responsibility courses.
These findings suggest that although law schools have come a long way in
demonstrating their long-term commitment to the development of pro bono
programs and initiatives, more must be done to institutionalize pro bono within the
law school environment. Perhaps the most important step law schools can take to
demonstrate their support for pro bono is to increase the visibility of their pro bono
activities. Report 121B urges law schools to make available to their faculty,
students, alumni, and prospective students information regarding the policies and
practices they maintain to enable and encourage pro bono work by all members of
the law school community.83
By requiring law firms that recruit on campus to provide complete
information about their pro bono policies, practices, and activities, and by
providing such information about their own pro bono programs, America's law
schools can play an important role in establishing a culture of pro bono in this
country. In so doing, they will benefit the academic and legal communities and
will ensure greater access to justice for the indigent and underserved.
D. The Role ofJudges in Promoting and Supporting Pro Bon0 84

The Renaissance Commission's final recommendation to the House of
Delegates at the 2006 ABA Annual Meeting, Report 121C, focused on the role of
judges in promoting pro bono. Given their pivotal role in the administration of
justice and the respect they command within the bar, judges are uniquely situated
to influence lawyers, including those who practice before them, to provide pro
bono representation to indigent parties in civil cases. By helping to ensure access
to counsel, judges can also help reduce the backlogs and delays created by large
numbers of pro se litigants, enhancing both the reputation and the effectiveness of
their courts.
Although members of the judiciary are unable to represent clients themselves,
they can demonstrate their commitment to pro bono in a number of important
ways. The ABA Model Code of Judicial Conduct permits judges to engage in

83 While the ABA Standards for Approval of Law Schools already require schools to
provide appropriate pro bono service opportunities for students and to encourage
participation by faculty, it is unclear what a school must do to comply. The ABA Council
of the Section of Legal Education and Admission to the Bar has been asked to provide an
interpretation of what pro bono means in this context. The Council has asked the Standing
Committee on Pro Bono and Public Service to work with it on developing this
interpretation. The interpretation will be presented to the ABA House of Governors for
concurrence at the 2007 ABA Annual Meeting.
84 This section is taken substantially from a report submitted to and approved by the
ABA House of Delegates at its 2006 Annual Meeting. REPORT 121C, supra note 38, at 4-5.
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activities related to promotion of pro bono services by lawyers. 85 Judges are free to
support local pro bono programs by writing general letters to local bar members,
encouraging them to join the pro bono panel. Judges may appear at pro bono
recognition events and present recognition awards to recipients. These and other
activities are permitted under most judicial ethical rules and are of great assistance
to pro bono programs.
Members of the judiciary have played a leadership role in promoting and
supporting pro bono at every level of government. The Conference of Chief
Justices has encouraged judges to do so in its adoption of a resolution calling on
the chiefs of the highest courts in each state to lead efforts to expand pro bono. 86
The Maryland Judicial Commission, established by the Maryland Court of
Appeals' Chief Judge, issued a report in 2000 that includes findings and
recommendations regarding the role of the judiciary in supporting pro bono. 87
Florida, Nevada, Maryland, and Indiana are examples of states that actively
involve judges in a "hands-on" manner in promoting pro bono. In these states,
court rules establish a system in which pro bono efforts are organized into districts
with local judges responsible for each district's efforts. The involvement of judges
at the local level in these states has been influential in helping to increase local bar
support for pro bono and the recruitment of additional pro bono lawyers.
Judges can encourage and facilitate pro bono representation in many simple
and practical ways. For example, they can assign pro bono counsel a specific time
for appearances to reduce their waiting time. In some courts, pro bono cases are
placed first on the docket. Such accommodations for those who devote their time
to serving indigent litigants (and spare the court the additional time that would be
required if such litigants were to proceed pro se) should be encouraged.
Judges can also reward pro bono by providing public recognition to those who
accept these cases. Such recognition can take many forms, from a simple statement
to litigants about the invaluable contribution of pro bono counsel to the parties and
the court system to formal award ceremonies and presentations. Judges can also
appear at bar association events to present awards and recognize pro bono lawyers
for their contributions to the administration of justice.
Finally, courts can set an example for the bar by encouraging their own
lawyer-employees to do pro bono work. These lawyers are subject to the rules of
professional responsibility where they are admitted to practice, and they should
have the opportunity to engage in pro bono and public service work. Lawyers who
85 See MODEL CODE OF JUDICIAL CONDUCT Canon 4 (2003), available at
http://www.abanet.org/cpr/mcjc/canon_4.html.
86 See CONFERENCE OF CHIEF JUSTICES, RESOLUTION VII: ENCOURAGING PRO BONO
SERVICE IN CWIL MATTERS 1 (1997), available at http://www.abanet.orgllegalservices/
sclaidJatjresourcecenter/downloads/ccjprobonoresolution.pdf; Conference of Chief Justices,
Policy Statements & Resolutions, Resolution 23: Leadership to Promote Equal Justice
(2001), http://ccj.ncsc.dni.us/AccessToJusticeResolutions/resoI23Leadership.html.
87 See THE MD. JUDICIAL COMM'N ON PRO BONO, REpORT AND RECOMMENDATIONS
(2000), available at http://www.courts.state.md.us/probono.pdf.
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are court employees engage in a wide range of pro bono work, including estate
planning, benefit counseling, landlord-tenant disputes, and debtor-creditor issues.
Naturally, such matters should be carefully screened to ensure that the lawyer's pro
bono work does not create conflicts of interest.
By encouraging and enabling the attorneys within their jurisdiction, the
lawyers who practice before them, and their own lawyer-employees to perform pro
bono work, judges can help set the tone for the legal profession and enrich the
communities they serve.

v.

A REVIEW OF PRo BONO IN UTAH

Until now this Article has focused principally on a national perspective of pro
bono. This foundation of understanding will help to provide a context for what is
happening in Utah, and what can happen in the future in terms of promoting an
expanded pro bono culture in the state.
In 2004, representatives from Utah Legal Services, Inc. ("ULS") and the Utah
State Bar Association ("USB") jointly contacted the ABA Center for Pro Bono
about a possible consulting visit. The Center had several conversations with staff
from both organizations regarding efforts to improve the pro bono delivery
efficiency within the state. As a result of these conversations, consultants assigned
by the Center visited Utah in February 2005. 88
During the visit the consultants met in-person with staff, leaders, and
volunteers of ULS and the USB. Additionally, the consultants reviewed extensive
written materials both prior to and during the visit, including budget materials, case
statistics, meeting minutes of pertinent committees and boards, form letters, and
newsletters. At the conclusion of the visit, the consultants presented a summary
description of their findings and a preview of their full recommendations. A full
and comprehensive report was subsequently sent to the programs, expanding on
the preliminary findings and recommendations. While only general conclusions
will be discussed in this Article89 there are many important observations that can
be related about this visit.
The Center consulted with ULS and the USB in advance about the objectives
for the peer consulting visit. Both programs identified similar issues as to the
overall pro bono legal services delivery system in the state, seeking advice on their
88 The consultants were Jane Gill Kellenberger and Jesse Gaines in a voluntary
capacity and Steven Scudder, Counsel to the ABA Standing Committee on Pro Bono and
Public Service and the author of this Article. Ms. Kellenberger is a private consultant from
Denver, Colorado. Mr. Gaines is CEO of Legal Aid of Northwest Texas.
89 The Center for Pro Bono's report to its clients was submitted confidentially and its
details are shared only as has been deemed appropriate. Many of the recommendations are
program- or personnel-specific and are not relevant to this Article's scope. In addition, the
Center for Pro Bono is aware that, in the almost two years since the consulting visit, much
has changed within the USB and ULS regarding pro bono in response to the report and
other factors.
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individual program structures, the allocation of resources to support pro bono
efforts, the manner in which they coordinate their efforts, and strategies for
improving the culture of pro bono in Utah. It is particularly noteworthy that the
Center's clients both felt strongly that the issue of pro bono culture in Utah
required particular attention.
A. General Observations
The following observations about pro bono in Utah have to be read in the
context of the consulting visit conducted by the ABA in February of 2005. It is
understood that some important organizational and policy changes have been made
in the meantime. Nonetheless, these reflections on how pro bono was operating
then, at least sets the stage for some of the recommendations that will next be
discussed.
ULS is a strong organization with a well-respected staff. The respect of the
legal community and community at large is a valuable asset to ULS in building on
and expanding its pro bono efforts. The decentralized structure of ULS allows its
field offices flexibility to adapt to the needs of the local communities, as well as to
build relationships within the local communities.
In addition, the consultants found that ULS' s management staff is flexible and
open to change, a critical building block for further development of ULS's pro
bono efforts. It was noted that the program's close relationship with and support
from the USB provide opportunities for a valuable pro bono collaboration between
the organizations.
The consultants were pleased to observe that ULS staff attorneys are active in
the local bar associations. This helps to build good relationships with the local bar
for the program and lays the groundwork for pro bono recruiting and participation.
One of the significant challenges for pro bono in Utah is the state's
geographical scope. The geography presents a myriad of challenges for promoting,
developing, and supporting pro bono. ULS serves an incredibly large service area
with relatively small staff, both program-wide as well as at the field office level. In
addition, the local bar associations generally lack the structure necessary to be of
much real help.
Judges at all levels of the state's judicial system believe they can play an
active role in helping support pro bono. The ABA's consultants were encouraged
by the willingness of the judges with whom they spoke on this score and suggested
to these judges they take a more active and affirmative interest in exploring ways
they could be involved.
The consultants were advised that only a small percentage of lawyers in Utah
are active participants in any organized pro bono project. The lack of volunteers
hampers the delivery system's efforts to serve clients, particularly in areas where
demand far exceeds available resources. Many volunteer attorneys are
underutilized, due to volunteering in an area of law that is not a priority for the
local office. At the same time, clients in need of services in non-priority matters
are not being served. In addition, although both the USB and ULS reach out to
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lawyers about pro bono opportunities, there is no comprehensive pro bono plan in
place.
Both the University of Utah S.J. Quinney College of Law and the J. Reuben
Clark Law School at Brigham Young University have taken seriously what they
can do to educate their students about pro bono and to afford them opportunities to
engage in pro bono work. In addition, they have actively sought out projects with
ULS and the USB through which their students can be involved.
B. Taking on the Challenge

The perspective on pro bono in Utah outlined above is consistent with the
situation in many other states. There is a solid foundation on which to build, but a
lot of building still to do. Clearly the leaders of the legal profession in the state
understand the challenges ahead. The recommendations that follow are offered as
guidance to consider as the Utah Access to Justice Council and others in the state
begin their work on expanding pro bono.
The following ideas are presented from the most macro to the most micro.
During and after their visit to Utah in 2005, the ABA Center for Pro Bono's
consultants developed a number of recommendations about how bar association
and legal services leaders in the state could most effectively integrate pro bono into
Utah's existing legal services delivery system. Many of these are incorporated
here. Others are offered in the broader context of pro bono nationally, as discussed
earlier in this Article.
1. The Definition ofPro Bono

At the time of the ABA's visit, an important first issue became clear during
the consultants' interviews. There did not seem to be a clearly communicated or
agreed upon definition of pro bono in Utah. More than one local bar leader noted
that many attorneys in rural Utah count in their definition of pro bono those cases
for which they end up not getting paid. Another factor impacting the definition of
pro bono was the way that lawyers provide mediation services for The Church of
Jesus Christ of Latter-day Saints. This important and valuable dispute resolution
system is utilized in many communities throughout Utah. The complicating issue
is that lawyers who participate believe they have provided pro bono service even
though the individuals involved mayor may not be financially eligible for what
would normally be considered pro bono.
Subsequent to the ABA's visit, the Utah Supreme Court adopted significant
revisions to the Utah Rules of Professional Conduct, including Rule 6.1-the pro
bono rule. 90 The changes adopted were consistent with those recommended by the

90

See UTAH RULES OF PROF'L CONDUCT R. 6.1 (2005).
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ABA through its Ethics 2000 project, and as adopted in the ABA Model Rules of
Professional Conduct. 91
The jury is still out on whether the Rule 6.1 definition of pro bono has had an
impact on changing the manner in which lawyers in Utah consider their pro bono
responsibility. An important role for the Access to Justice Council will be to
develop and implement a plan for communicating that definition to the state's
lawyers. Focusing on promoting a consistent and clear pro bono definition in the
state will help considerably in building a stronger culture of pro bono in Utah.
2. Promoting a Renaissance ofIdealism in Utah

The recent action of the ABA House of Delegates in adopting resolutions
sponsored by the ABA's Renaissance Commission92 provides an outstanding
opportunity for all components of the legal profession in Utah to refocus their pro
bono development strategies. Using these policy statements as springboards to
activate energy, focus, and initiative about pro bono, offers the profession's
leadership new tools to use in their arsenal of pro bono development resources.
A renaissance of pro bono activism in Utah depends on and must begin with
leadership at the state, local, law practice, law school, and bar association levels.
Where the advocacy comes from and how it is coordinated will be key first issues
to be resolved. Additionally, leadership development will be a critical part of pro
bono development plans developed during the coming years.
Reviewing the ABA's renaissance policies93 reveals that leadership must
come from both inside and outside of law practice settings, including judges, bar
leaders, law school deans, legal services program management, law firm managing
partners, chief government attorneys, and corporate general counsel.
(a) Judges

While many factors contribute to successful pro bono initiatives, judicial
support is a critical component of a strong pro bono culture within the legal
community. Behind the success of states that have fully integrated pro bono
into their legal services delivery system are judges, from all levels of the
court, who have helped to cultivate and sustain support for pro bono among
the legal community at large.
(b) Bar Leaders

Bar leadership for pro bono sends an important, positive message to the
association's members. By personally engaging in pro bono work, spreading
See MODEL RULES OF PROF'L CONDUCT R. 6.1 (2002).
See RENAISSANCE FINAL REpORT, supra note 36.
93 I d.

91

92
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the pro bono message to members through visits across the state, and
advocating for additional resources to support pro bono projects, bar
leadership provides an excellent platform for advocacy. Bar leaders can also
help to build links between other pro bono programs and initiate efforts to
allocate more resources for pro bono activities.
(c) Law Schools
Law school pro bono projects are driven by student initiative, career
services office staff, and faculty. Key to ensuring that the law schools fully
integrate and support these projects are law school deans. In addition, the
deans can be instrumental in adopting policies for the law school such as the
Pro Bono Disclosure Requirements for Law School Recnliters. 94
(d) Legal Services Program Management
ULS must be a major player for pro bono to spread in the state. The
program's leadership needs to train its staff to know and understand the role
they have in integrating the private bar as a critical component of the
program's legal services delivery model. The clear identification of ULS as a
primary pro bono advocate gives staff a context for internal changes that must
take place to successfully incorporate pro bono.
(e) Law Firms

For pro bono to become an integral part of a law firm's culture, the
managing partner must take the lead. First and foremost, the partner must
become educated about the benefits to the law firm in expanding its pro bono
commitment and about the various policy and programmatic strategies that
are available. Armed with this knowledge, the managing partner can move
forward with developing and implementing a pro bono plan for the firm.
(j) Chief Government Attorneys

The state's Attorney General, county attorneys, and others in positions of
authority in government law offices are critical to engaging government
attorneys in doing pro bono. Efforts should first include exploring potential
obstacles and developing strategies for overcoming them. In addition, while
the simple act of speaking out in support of pro bono is useful, taking the next
step toward developing policies and practices that support government
attorney pro bono work is essential.

94

See REPORT 121B, supra note 38, at 2.

1110

UTAH LAW REVIEW

[No.4

(g) Corporate General Counsel

Similar to law firm managing partners, in-house general counsel are
uniquely situated to make a difference in their institution's support for pro
bono. By promoting pro bono partnerships with their law firm clients,
developing policies that allow their attorneys to participate in this work, and
advocating to the company's management about how pro bono promotes the
company's community image, general counsel can make a major difference.
3. Building Pro Bono Resources

For pro bono to succeed and expand in Utah, additional resources need to be
allocated. Both programmatically and at the statewide oversight level, pro bono
advocacy will not succeed if funded as an afterthought.
Probably the most critical key to the success of pro bono in Utah during the
coming years is how well-integrated pro bono becomes within the main and branch
offices of ULS. The benefits the program is able to offer clients will multiply
dramatically once the necessary resources are devoted to pro bono, and pro bono is
understood by all the program's staff and volunteer leadership to be integral in
meeting clients' needs.
ULS must be willing to donate significant financial resources toward the
development of its pro bono program on the state and local levels. This includes
ensuring there is sufficient staffing in the Salt Lake City office to manage the
program's statewide pro bono efforts. This statewide coordinator's job description,
and placement within the program's management structure, must make it clear how
valued and supported pro bono is within the program.
Ideally each branch office of ULS would have a coordinator to manage and
develop the local pro bono effort that is reflective of the needs of the local client
community and available resources. These coordinators will also be able to form
collaborative partnerships with the local bar association in each branch office
location.
The USB should allocate adequate staff and other resources to support both
pro bono programmatic activities and related efforts. It is essential that sufficient
staff resources be available to carry out the USB's responsibilities in establishing a
strong pro bono presence in the state, including someone to cover the
administrative functions required in maintaining the bar's commitment to pro
bono.
The USB must also allocate adequate resources for training staff and bar
leaders about pro bono development, for travel expenses of state bar leaders and
the pro bono staff coordinator to visit different areas of the state, to support pro
bono continuing legal education programs, and to manage other aspects of its pro
bono advocacy, particularly the work of the Utah Access to Justice Council.
There are a number of specific ways the USB can provide in-kind
contributions to promote and support pro bono. It can better incorporate promotion
of pro bono participation into existing projects and publications, whether
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sponsored by the USB at large or any of its sections. It can also continue to
effectively utilize its website to provide its members with information about its pro
bono efforts. The web site is also a valuable way of obtaining new volunteers and
giving current volunteers a place to go if they need assistance with a case. Other
areas of pro bono development for the USB should include a provision of
malpractice insurance and providing mentors.
4. Collaborative Efforts

The success of the pro bono efforts in Utah rests on the existence of a true
collaborative relationship between the USB and ULS and, as appropriate,
collaborations between these organizations, the courts, law schools, social services
organizations, and others. However narrow or broad these collaborations may be in
scope, they should always focus on how best to meet the needs of those clients for
whom a pro bono lawyer might be a viable option for achieving justice.
C. Governance

One way to facilitate collaboration between ULS and the USB would be to
co-appoint a pro bono committee to coordinate efforts, facilitate communication,
and provide leadership for their joint pro bono initiatives. This suggestion flows
from two basic premises: (1) that any pro bono initiative needs volunteer
leadership solely focused on the growth of that program, and (2) that in the context
of this particular collaboration, a joint oversight committee provides the
opportunity for discussion and planning on all aspects of pro bono program
expansion.
It is not by accident the Pro Bono Standards start right out with standards
relating to program governance. 95 The black letter and commentary to this section
make it clear a governing body is fundamental to a pro bono program's ability to
grow and develop. Generally, according to the Pro Bono Standards, the oversight
committee (or board) should have input in and a commitment to the pro bono
program's delivery design, case priorities, budget, staffing, and more. 96 In addition,
these standards frame a construct of governing body leadership in which members
are involved with many of the issues relating to operational success-recruitment,
fundraising, public relations, and recognition. 97
The appointment of a joint pro bono committee does not preclude the work of
the Utah Access to Justice Councilor other pro bono committees either entity
might want to appoint. In the former instance, the Access to Justice Council can
and should focus on the macro issues relevant to enhancing the pro bono culture in
Utah. The joint pro bono committee proposed, and any program-specific
See PRO BONO STANDARDS, supra note 23, at standards 1.1-1 to 1.2-3.
See ide at standards 1.1-1 to 1.1-3.
97 See ide at standard 1.1-4.
95

96

1112

UTAH LAW REVIEW

[No.4

committee appointed, will have plenty to do by focusing more on oversight,
planning, coordinating, and implementing specific pro bono initiatives. Particular
goals of the joint committee, for example, could include the development and
review of an annual ULSIUSB pro bono plan, assisting in the recruitment and
retention of volunteers, promoting active bar participation, and developing
innovative programmatic strategies.
D. Local Bar Association Support

Standard 2.8 of the Pro Bono Standards provides that "[a] pro bono program
should strive to develop and maintain an active, cooperative and collaborative
relationship with the organized bar.,,98 In addition to its strong relationship with the
USB, ULS has solid relationships with the local bar associations to build upon in
working to increase local bar support for pro bono. In cooperation with these local
bars, particularly the bars' leadership, there are many opportunities to engage
many more attorneys not currently involved in any organized pro bono activity.
Local bar associations, or local judicial districts, should be encouraged to
develop pro bono committees that can address the particular challenges and client
needs of those areas. Of course, many of the local bar associations in Utah are very
small and, in fact, over eighty percent of the lawyers and general population are
located in Salt Lake County. Nonetheless, for the culture of pro bono to change on
a statewide basis, there must be efforts across the state. Establishing a pro bono
committee demonstrates the local bar's commitment to pro bono, provides a
contact point for pro bono-related issues, and can be a resource for recruitment.
Indiana provides an excellent example of the benefits of developing these
committees. There are fourteen pro bono committees in Indiana, organized by
judicial district. 99 Each committee includes twenty to twenty-five lawyers along
with a few judges. The members of the fourteen committees tend to be "pro bono
oriented" and thus they encourage other members of their firms to take a few pro
bono cases annually. tOO
E. Involving Other Partners

To leverage resources and increase services, efforts should be made across the
state to build collaborative projects with local organizations serving similar client
populations. Standard 2.10 of the Pro Bono Standards provides, "A pro bono
program should strive to develop and maintain active and cooperative relations
Id. at standard 2.8.
Indiana Courts, Indiana Pro Bono Commission, About the Pro Bono Commission,
http://www.in.gov/judiciary/probono/about.html (last visited Nov. 18, 2006).
100 See Indiana Courts, Indiana Pro Bono Commission, Pro Bono Commission
Members, http://www.in.gov/judiciary/probono/members/members.html (last visited Dec.
29,2006).
98

99
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with community organizations and social service agencies that serve clients."lOl
Building partnerships with other community organizations allows pro bono
programs to leverage their resources, increase services to clients, and provide
volunteer opportunities that may appeal to attorneys interested in particular issues.
For example, a truancy project might be attractive to attorneys interested in helping
young people, or a hospice project would provide volunteer lawyers the
opportunity to help meet the legal needs of elderly clients.
Resources that other organizations may bring to a partnership range from a
location where volunteers can meet clients; complementary services, such as
counseling for domestic violence survivors; additional means of outreach to a
specific client population; and potentially, access to other funding sources.
As is common among legal providers, there are far more clients needing
assistance than the legal services delivery system in Utah can serve with current
resources. 102 Partnering with community organizations to join resources and
develop projects that draw on the strengths of the organizations involved,
particularly around issues that are appealing to potential volunteers, makes
effective use of the resources available to increase client services. A simple way to
begin would be to convene a meeting of stakeholders to discuss enhancing and
building new partnerships.

F. Communicating Information about Where to Volunteer
ULS must work to develop community awareness of the organization's
identity as the principal pro bono provider in the state. A strong and separate
identity is certainly critical to recruiting and fundraising efforts. Interestingly, the
ABA's consultants interviewed a number of people who were not aware the USB
had transferred the day-to-day operations of the pro bono project to ULS; others, in
more rural parts of the state, commented that they have no contact with the local
branch office in their community but certainly would take a pro bono case if
asked. 103
Prospective volunteers need to know for whom they are volunteering. As
much as anything, they need to know to whom they can turn for help and support.
But it's also important for volunteers to know to whom they must report regarding
the status of pending cases.
One component of the ULS and USB collaboration should be the
development of an educational campaign that conveys to the community
including funders-the strong partnership between the USB and ULS while
distinguishing between the two organizations. The campaign should delineate the

PRo BONO STANDARDS, supra note 23, at standard 2.10.
See, e.g., source cited supra note 33 and accompanying text (stating that LSC
attorneys cannot help all of those who ask for legal assistance).
103See supra note 88 and accompanying text (discussing consultation conversations
between ULS and USB staff and the ABA Center for Pro Bono).
101

102
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organizations' different, yet complementary roles in support of the common
mission of increased access to justice. Such a campaign would also provide an
opportunity for the USB to highlight its participation in and support of the
organizations' missions.

G. Offering Utah's Lawyers a .Variety of Volunteer Opportunities
Standard 3.5-2 of the Pro Bono Standards states, "A pro bono program should
develop effective strategies for utilizing volunteers to meet clients' legal needs."l04
Although direct case referrals are the core and most important work for any pro
bono program, many programs have found that volunteer attorneys can provide
meaningful legal assistance to low-income clients in a variety of ways. Pro bono
leaders in Utah should explore and develop other volunteer opportunities, such as
court-based advice or representation programs, legal clinics, mentoring
opportunities, and materials development.
Legal clinics provide volunteers with a defined, regular opportunity to
volunteer. Lawyers are often more willing to take on a project with a defined
commitment, such as working at a court clinic for four hours once a month rather
than taking on a case with an unpredictable time commitment. For example, a
program may conduct a reaffirmation clinic at the bankruptcy court on the day
such hearings are scheduled. Another successful clinic model is a court-based
eviction program that provides a range of services from brief advice to
representation for tenants facing the loss of their housing.
Another possibility is to develop community legal education programs. Many
attorneys are willing to conduct periodic community legal education programs on
substantive topics related to their practice. Although setting up clinics or
community education programs will require increased administrative support from
the program, it may be possible to persuade a law firm or local bar association to
"adopt" and administer the program.
It is essential that volunteer opportunities be offered that do not involve
litigation or court appearances, such as mentoring of other program voll:lnteers or
researching and drafting substantive materials. Such opportunities offer attorneys
the ability to volunteer on their own schedule. Also, research and drafting materials
offers a means of participation for attorneys reluctant to go to court or those who
may not be licensed in Utah. Finally, efforts should be made to explore ideas for
serving client needs in transactional matters.
H. Promoting Pro Bono

Nothing promotes pro bono participation better than a personal approach, be it
from other lawyers, law firm partners, judges, bar associations, community groups,
or those needing the help. Developing and sustaining personal relationships pays
104

PRO BONO STANDARDS, supra note 23, at standard 3.5-2.

2006]

PRO BONO IN UTAH

1115

enormous dividends. Letters, e-mail solicitations, and talks by bar leaders do not
hold a candle to a one-on-one invitation to join others helping the needy in their
communities.
There is no single approach to recruiting pro bono attorneys. Nonetheless, pro
bono leaders who make the effort to travel around the state need to first listen to
what is happening in different areas of the state. Learning more about what lawyers
think about pro bono-what motivates them, what support they need, and more
will help with the development of appropriate strategies for recruiting new
volunteers.
These expeditions will also give the pro bono leaders the chance to promote
specific pro bono programs, the resources and support that are available, and the
various volunteer opportunities that exist. However, as noted earlier, getting the
local bars to take ownership of the pro bono initiative is imperative.
After the local visits, frequent contact and follow-up is necessary to assess
how things are going and to ask what else the local program needs. In addition,
there should be regular reports about each visit to make sure that information about
potential volunteers, projects, levels of interest, and partnerships are
communicated.
VI. CONCLUSION
This Article has covered a range of issues concerning pro bono nationally and
in Utah. The information and recommendations presented are intended to put the
leadership of the legal profession in Utah in a stronger position to assess the state
of and improve participation in pro bono legal services. It is essential that efforts
focus on changing the culture of pro bono in the state by creating targeted,
effective strategies for increasing pro bono opportunities and participation.

